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In the Supreme Court of the Slate of Utah 
GARKANE POWER ASSOCIATION, INC., 
a Utah Corporation, 
Plaintiff and Appellant, 
-vs.-
WESTERN DRILLING COMPANY a Utah 
Corporation, JOSEPH BASSICK, 'EMILY 
BASSICK and UTILITIES SERVICE CO., 
Defendants, 
and 
AMERICAN CASUALTY COMPANY, a 
Pennsylvania Corporation, and RICHFIELD 
COMMERCIAL AND SAVINGS BANK, a 
Utah Corporation, 
Defendants and Respondents. 
APPELLANT'S BRIEF 




This is an action to recover $11,010.69 paid out of 
plaintiff'~ trust account by defendant RiCJhfield Commer-
cial and Savings Bank under a judgment and garnish-
ment proceedings and an execution based thereon, which 
judgment was there·after set aside for lack of jurisdiction 
over the person, or in the alternative, to have said pay-
ment declared to be a valid set off against the defendant 
in the original proceedings. .; 
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DISPOSITION IN LOWER COURT 
Tfhe District Court of Salt Lake County, Utah, dis-
missed plaintiff's Amended Complaint against defendant 
Ric;bfield Commercial and Savings Bank and denied 
plaintiff's l\fotion for Summary Judgment against the 
defendant American Casualty Company, assignee of the 
defendant in the original proceedings. 
RELIJjjF SOUGIIT ON APPEAL 
Plaintiff seeks a reversal of the order dismissing 
plaintiff's Amen-ded Complaint as against defendant 
Richfield Cmnmercial and Savings Bank, or, in the alter-
native, reversal of the order denying plaintiff's Motion 
for Summary Judgment against defendant American 
Casualty ·Company. 
STATE~fENT OF FACTS 
Cases Nos. 9620 and 9621 involve appeals from sepa-
rate portions of an order entered by the court in the 
same case· and both involve the same rather complex 
fact situation. They have been consolidated for presenta-
tion to this court. 
On May 21, 1957, the District Court of Salt Lake 
County, Uta.h in Civil Action No. 109,123 entered judg-
ment by default for $50,000 and costs -of $13.60 in favor 
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3 
of Western Drilling Company and against Joseph Bas-
sick and others, as individuals, and Joseph Bassick and 
others doing business as Utilities Construction Company 
and Utilities Service Company. (FileNo. 109,123, Unnum-
bered.) 
On or about August 1, 1959, said Utilities Service 
Company entered into a construction contract with plain-
tiff for construction of certain electrical facilities. Also 
on or about August 1, 1959, defendant American Casualty 
Company bonded said contract upon application of Util-
ities Service Company. (R.2). 
On l\iarch 17, 1960, Western Drilling Company 
caused to be issued upon plaintiff a "\Vrit of Garnishment 
attaching all money due or to become due Utilities Serv-
ice Company and on l\farch 27, 1960, plaintiff answered 
said \Vrit of Garnishment as follows: 
''Construction eontract not received final ap-
proval. The final amount due Utilities Serviee 
Company has not been determined. From records 
available now about $11,010.69." (R. 2). 
On June 7, 1960, Garnishee Judgment against plain-
tiff was entered in the smn of $11,010.69 and on June 
~' 1960 Garnishee Execution was issued thereon against 
plaintiff and in favor of 1Jtilities Setvice Company for 
the use and benefit of defendant Western Drilling Com-
pany. (File ~ o. 109,123). 
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4 
On or about July 13, 1960, defendants Joseph and 
Emily Bassick doing business as Utilities Service Com-
pany, assigned to defendant American Casualty Com-
pany any and all funds whatsoever due and owing or 
to become due and owing from plaintiff under said con-
struction contract and thereafter notice of said assign-
ment was given plaintiff by registered mail. (R. 2). 
On November 14, 1960, Defendants Joseph and Emily 
Bassick doing business as 1Itilities Service Company filed 
a ~fotion to Quash Return of Service of Summons in 
said Civil Action No. 109,123. On the same date, defend-
ant Richfield Commercial and Savillgs Bank paid 
$11,010.69 to defendant Richard T. Cardall as attorney 
for defendant vVestern Drilling Company and later 
charged the same amount to the account of plaintiff. 
Said account was a trust account by the terms of which 
funds ·w-ere to be paid out upon authorization of plaintiff, 
only, however, upon receipt from the Rural Electrica-
tion Administration of notification that the work done 
by defendant Ptilities Service Cornpany under said con-
tract had been approved and accepted. Notwithstanding, 
that said payn1ent ·was rnade from said trust account 
without notification or approval from the Rural Electri-
eation Adrninistration, defendant Richfield Commercial 
and Savings Bank refused to recredit said amount to the 
aet•onnt of plaintiff. (H. 3). 
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On November 22, 1960, said l\1otion to Quash Return 
of Service of Summons was granted and said judgment 
by default against defendant Joseph Bassick and others 
was set aside for lack of jurisdiction over the person. 
(R. 3). 
On July 28, 1961, plaintiff brought the present ac-
tion to recover said sum of $11,010.69 from defendant 
Richfield Commercial and Savings Bank or defendant 
vVestern Drilling Company, or, in the alternative, for a 
declaration that the amount paid by said bank to West-
ern Drilling Company as a valid and legal set off against 
any mnounts owed by plaintiff to defendants Joseph 
and Emily Bassick doing business as Utilities Service 
Company or American Casualty Company under said 
aRsignment of July 13, 1960. (R. 1-5). 
On November 15, 1961, defendant Ri~hfield Commer-
cial and Savings Bank filed a 1\{otion to Dismiss Plain-
tiff's Amended Complaint as against it and on N ovem-
ber 27, 1961, plaintiff filed a l\1otion for Summary Judg-
Inent against defendant American Casualty Company. 
( R. ;) l. 54) . 
On January 3, 1962, The Third Judicial District 
Court in and for Salt Lake County, Utah, Honorable 
A. H. Ellett presiding, issued an order dismissing plain-
tiff's Complaint as to the defendant Richfield Commer-
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cial and Savings Bank and denying p1aintiff's Motion 
fo:r Summary Judgment against American Casualty 
Company. (R. 57-59). 
On January 9, 1962, plaintiff filed its Notice of Ap-
peal from the order in favor of Richfield Commercial 
and' Savings Bank dismissing plaintiff's Amended Com-
plaint as to defendant Richfield Commercial and Sav-
ings Bank and on the same day plaintiff also filed its 
petition for interlocutory appeal from the denial of its 
motion for summary judgment aganst defendant Amer-
ican Casualty Company, which interlocutory appeal was 
granted February 9, 1962. (R. 72). 
Argument relative to both appeals is presented in 
this brief. 
ARGUMENT 
Point 1. The lower court erred in dismissing plaintiff's 
Amended Complaint against defendant Rich-
field Commercial and Savings Bank. 
Plaintiff's Amended Con1plaint in this case presents 
three theories which plantiff contends entitles it to re-
lief against defendant Richfield C01nmercial and Sav-
ings Bank. These theories are argued in detail in the 
followng points 2 through 4. In general, however, it 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
7 
may be well to set forth the established guides to be 
followed in determining whether a pleading states a 
clalin upon which relief can be granted. 
A pleading which sets forth a claim for relief shall 
contain a short and plain statement of the claim showing 
that the pleader is entitled to relief and a demand for 
judgrnent for the relief to which he deems himself en-
titled. Rule 8 (a), Utah Rules of Civil Procedure. 
Each averment of a pleading shall be simple, con-
cise and direct. No technical forms of pleading are re-
quired. Rule 8 (e) ( 1), Utah Rules of Civil Procedure. 
All pleadings shall be so construed as to do substan-
tial justiee. Rule (8) (f), Utah Rules of Civil Procedure. 
A complaint is required only to give the opposing 
party fair notice of the nature and basis or grounds of 
the claim and a general indication of the type of litiga-
tion involved. A complaint does not fail to state a c1aim 
unless it appears to a certainty that the plaintiff would 
he entitled to no relief under any state of facts "\vhich 
eould be proved in support of the c1aim. Blackham 1:. 
Snef.qrm·e. 3 lTtah 2d 157, 280 P.2d 453 (1955). 
In its Amended Complaint plaintiff charges defend-
ant Richfield Commercial and Savings Bank with having 
paid money and charged the amount thereof to plain-
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tiff's account contrary to the terms and provisions of 
the deposit agreement and charges that such payment 
was voluntary and that such payment was without legal 
authority whatever. Under such allegations, it cannot 
be said to appear to a certainty that plaintiff would be 
entitled to no relief under any state of facts which could 
he proved in support of the claim. 
Point 2. The garnishment and execution, being based 
on a void underlying judgment, and having as 
their sole objective the enforcement of such 
void underlying judgment, are legal nullities 
whieh can create no legal rights in defendant 
Richfield COinmercial and Savings Bank as 
against plaintiff. 
The record in Civil Action No. 109,123 shows that 
service of process was never made upon L tilities Serv-
iee Company. l\L M. Bassick, the only person served, was 
never; even under the Complaint in that action, anything 
more than a mere employee of litilities Serviee Com-
pany. 
It is well established that a judgment in perso-nam 
rendered by a Court having no jurisdiction of the de-
fendant is not merely voidable, it is absolutely void. See 
49 C .. T.S. 45 (Judgments, Section 19) ·where it is stated: 
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"A judgment rendered by a court having no 
jurisdiction is a mere nullity, and will so be held 
and treated whenever and for whatever purpose 
it is sought to be used or relied upon ... " 
See also 30A Am. J ur. 762 (Judgments, Section 
8±±). This san1e rule was recognized by the Utah Su-
preme Court in Interm.ill v. Nash, 9'4 Utah 271, 75 P. 2d 
157 (1938). 
It is also well established that failure to serve a 
defendant ·with process will prevent the court from ac-
quiring jurisdiction over the person and that judgment 
rendered by a court without such jurisdiction will be 
impeachable collaterally. 49 C.J.S. 828-29 -(Judgments, 
Section 422) ; 30A Am. J ur. 794 (Judgments, Section 
881). 
It was due to such lack of service in Civil Action 
X o. 109,123 that the return of service was quashed and 
the default judgment against Utilities Service Company 
set aside. 
Being void, the judgment in Civil Action No. 109,123 
'vas a legal nullity and created no rights or duties in 
anyone acting lmder it. The rule is stated thus in I Black 
on Judgn1ents (2d Ed.) Section 170 at pp. 2-18-49: 
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"Now a 'void' judgment is in reality no 
judgment at all. It is a mere nullity. It is attended 
by none of the consequences of a valid adjudica-
tion, nor is it entitled to the respect accorded to 
one. It can neither affect, impair, nor create 
rights. As to the person against whom it professes 
to be rendered, it binds him in no degree whatso-
ever; it has no effect as a lien upon his property; 
it does not raise an estoppel against him ... As 
to third persons it can neither be a source of title 
nor an impediment in the way of enforcing their 
claims. It i·s not necessary to take .any steps to 
have vt reversed, vacated, or set aside. But when-
ever it is brought up against the party, he may 
assail its pretentious and show its worthlessness. 
It is supported by no presumptions and may be 
impeached in any action, direct or collateral." 
(Emphasis added.) 
To the same effect see 49 C.J.S. 878-80 (Judgments, 
Section 449) where it is stated that " ... it is not neces-
sary to take any steps to vacate or avoid a void judg-
ment; it may simply be ignored.'' See also 30A Am. Jur. 
780-81 (Judgments Section 863). 
Both the garnishment proceedings and the execution 
thereon were based wholly upon and had as their sole 
purpose, the enforcement of the above-mentioned void 
underlying judgment. That such enforcement proceed-
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ings cannot be bas·ed upon and for the purpose of en-
forcing a void judgment is clear. See 49 C.J.S. 794 (Judg-
ments, Section 401) where it is stated: 
'' ... a judgment which is absolutely void is 
entitled to no authority or respect and, therefore, 
may be impeached at any time in arrvy procee.ding 
in which it is sought to be enforced or in which its 
validity is questioned, by anyone with whose 
rights or interests it conflicts. By the weight of 
authority, whether a judgment is void or voidable 
is to he determined from an inspection of the rec-
ord. If the record discloses the jurisdictional de-
fect, the judgment is void. (Emphasis added.) 
Had plaintiff, instead of defendant Bank, made 
payment to the garnishor in reliance upon the garnish-
ment and execution proceedings, it would not have been 
protected against subsequent claims of Utilities Serv-
ice Company since the underlying judgment was void. 
See Richard v. Industria-l Trust Company, 130 A. 2d 549 
(Rhode Island, 1957); 38 C.J.S. 584 (Garnishment, Sec~ 
tion 294d); and O'Toole v. Helio Products, Inc., 149 N.E. 
2d 795 (Ill. Ct. App., 1958) where the court, in holding 
that the bank was not protected against plaintiff's claims 
by its payment under the void garnishee judgment, said 
at 796-97: 
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''Under the general rule the garnishee is. not 
protected when he makes payment under a gar-
nishee judgment if the original judgment against 
the principal debtor is void. 
"Under the facts in this case we think the 
court lacked jurisdiction over plaintiffs when it 
entered the judgment by confession * * * We con-
clude that no power of attorney was given under 
this agreement and therefore the judgment con-
fessed thereon is void. 
* * * 
''1,he bank also contends that its only duty 
under- the garnishment act *" * * was to file an 
honest answer. This contention is correct only if 
the judgment upon which the garnishment pro-
ceeding is based is not void." 
The rights of the defendant Richfield Commercial 
and Savings Bank in the present case can be no greater 
than would have been the rights of plaintiff had it paid 
in reliance upon the void judgment. As pointed out above, 
the judgment and all proceedings for its enforcen1ent are 
a nullity and ean afford no protection to persons acting 
under them, ineluding defendant Ric:hfield Con1mercial 
and Savings Bank. See I Free1nan on Executions (1st 
Ed.) Section 20 which states: 
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''Executions on Void Judgments or Orders. 
-It is not sufficient that the judgment on which 
execution issues appears to be final, and is in 
perfect form. It must at least be so far valid as 
to be impregnable to collateral assult. 'A void 
judgment is in legal effect no judgment. By it 
no rights are divested. From it no rights can be 
obtained. Being worthless in itself, all proceed-
ings founded 11pon it are equally worthless. It 
neither binds nor bars anyone. All acts performed 
under it and all claims flowing out of it are void. 
The parties attempting to enforce it n1ay be re-
sponsible as trespassers. The purchaser at a sale 
by virtue of its authority finds himself without 
title and without redress.' An execution issued 
by a clerk without authority of a judgment what-
ever, like that issued on a void judgrnent, has no 
validity.'' 
To the same effect see Jackson v. Sears Roebuck & 
Co. 315 P. 2d 671 (Ariz. 1957); Apple v. Edwards, 211 
P. 2d 138 (Montana, 1949); Evans v. City of American 
Falls, 11 P. 2d 363 (Idaho, 1932). 
Having paid, without notice to plaintiff, in reliance 
upon a void judgment, garnishment and execution pro-
ceedings, the bank can clai1n no rights thereunder as 
against plaintiff. Its acts were those of mere volunteer 
without legal authority or compulsion and created in 
defendant bank no greater rights than plaintiff would 
have had if it, instead of the bank. had paid in reliance 
upon those void proceedings. 
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Point 3. The· funds frmn which payment was made by 
defendant Richfield Commercial and Savings 
Bank were not "property" of plaintiff and 
·hence 'vere not subject to the execution under 
which they were paid. 
The common law rule on the susceptibility of bank 
accounts to execution is stated thus in I Freeman on Exe-
cutions (3d Ed.) Sect. 111 : 
"There can be no lawful levy upon money 
nnless the identical money levied upon is the prop-
erty of the defendant .. It is not sufficient that 
Inoney be owing to him, or that he has deposited 
money with another, who has undertaken to re-
turn him an equal or a greater sum. In all these 
cases the defendant does not have money to be 
levied upon. There only exists in his favor a mere 
. i11;debtedn:es.s. Thus, when money is deposited in 
a bank, H becomes property of the bank and can-
not be seize"d by the sher.iff as the money of the 
judgment .debtor." (Emphasis added.) 
To the Saine effect see 33 c .. J.S. 137 (Executions, Section 
24) V{he-re it is stated: 
"vVhere Inoney is deposited in a bank, it be-
comes the property of the bank and 1nerely creates 
an indebtedness on the part of the latter, and 
therefore no specific fund can be levied on it 
while in tl1e hands of the bank.'' 
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And, as is stated in 1 Freeman on Executions (3d Ed.) 
Section 109 at p. 412: 
"If property is not subject to execution, a 
levy ·thereon and a sale thereof based on such 
levy, are utterly void." 
The proper procedure for reaching such a deposit 
is set forth in 1 Freeman on Executions (3d Ed.) Section 
112 at pp. 431-32: 
"There are many choses in action which, 
from their intangible character seem incapable of 
being made the subjects of direct levy and sale. 
Of this character are all debts and credits not evi-
denced by writing or by something capable of 
being seized and taken into possession. * * * They 
must be reached by garnishment, trustee process, 
or proceedings supplemental to or tn .aid of exe-
C'ltt.ion. (Emphasis added.) 
Point 4. The funds from which defendant Richfield 
Commercial and Savings Bank paid were not 
subject to garnishment or execution. 
Plaintiff has alleged that the funds out of which 
the execution was satisfied were withdrawn contrary 
to the deposit agreement. Plaintiff argued that such 
funds were deposited with the defendant Bank in a trust 
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account and not subject to withdrawal without the au-
thorization of plaintiff and notification from an appro-
priate official of the Rural Electrification Administra-
tion that the construction work by Utilities Servce Com-
pany had been approved and accepted. Notwithstanding 
this, the Bank made the payn1ent in question without 
authorization of any kind from plaintiff and without 
notification of approval of the work by an official of the 
Rural Electrification Administration. 
In view of plaintiff's allegations, it should be per-
mitted to offer evidence that without notification of 
approval from the Rural Electrification Administration, 
the funds "\Yere not subject to withdrawal by anyone. See 
9 C.J.S. 673 (Banks and Banking, Sec. 330) where it is 
stated that~ 
"Under a contract of deposit, a hank is hound 
to make payments strictly in accordance with its 
depositor's order." 
Point 5. The lower court erred in denying the motion of 
plaintiff for Su1mnary Judgment against de-
fendant A.Jnerican ·Casualty Company. 
The order of the court disnrissing plaintiff's 
Amended Complaint as against defendant Richfield Com-
mercial .and Savings Bank is inconsistent "ith its order 
denying plaintiff's .Jlotion for Sununary Judgment 
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against defendant American Casualty Company, the as-
signee of Joseph and Emily Bassick doing business as 
l"tilities Service Company. 
If the proce·edings in Civil Action No. 109,123 pro-
tect the defendant Bank against claims by plaintiff, such 
proceedings should also protect plaintiff against claims 
by Joseph and Emily Bassick, doing business as Utilities 
Service Company, and their assignee American Casualty 
Company. 
The .assignment from Joseph and Emily Bassick 
doing business as Utilities Service ·Company was made 
on the 13th day of July, 1960, and notice of said assign-
ment was sent to plaintiff by registered mail more than 
a month after entry of the garnishee judgment on June 
7, 1960. Under these circumstances the prior garnishee 
judg1.nent, unless void, \Yould have priority over the pur-
ported assignment to defendant American Casualty Com-
pany, since both the judgment and the assignment involve 
the smne interest in the contract between Utilities Serv-
ice Company and plaintiff, and, if void, would furnish 
no protection to the defendant Bank. 
It follows that plaintiff, a n1ere stakeholder, is en~ 
titled to relief against either the hank or American 
Casualty Company. 
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CONCLUSION 
It is the contention of plaintiff that having be·en de-
prived of the sum of $11,010.69, which sum w~s paid by 
defendant Richfield Commercial and Savings Bank in 
reliance upon an execution under a garnishee judgment 
against plaintiff for the use and benefit of defendant 
Western Drilling Company, it is entitled to recover said 
sum baek from defendant Richfield Commercial and 
Savings Bank, or is entitled to offset said sum against 
defendant American Casualty Company as assigne·e of 
defendant Utilities Services Company. If it be held that 
the legal processes protect defendant Richfield Commer-
cial and Savings Bank, said legal processes must also 
protect plaintiff and must entitle plaintiff to set off said 
sum against sums owed to defendant Utilities Service 
Company or its assignee, American Casualty Company, 
under the construction contract. 
If, on the other hand, it be held that the legal proc-
esses were void, plaintiff is entitled to judgment against 
defendant Richfield Commercial and Savings Bank for 
the sum paid in reliance upon those void proceedings and 
deducted from the account of plaintiff. 
It is the further contention of plaintiff that as to 
defendant Richfield Commercial and Savings Bank, 
plaintiff's complaint states additional claims in that the 
funds on deposit with the Bank ,,~ere not "property" of 
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plaintiff and hence were not subject to execution and 
in that the funds, being in a trust .account, were not sub-
ject to execution by any process whatever. 
Substantial justice in this case requires that the 
order of the lower court dismissing its complaint as 
against defendant Richfield Commercial and Savings 
Bank be reversed or, in the alternative, that the denial 
by the lower court of its Motion for Summary Judgment 
against defendant A1nerican Casualty Company he re-
versed. 
Respectfully Submitted, 
SKEEN, WORSLEY, SNOW & 
·CHRISTENSEN 
Attorneys for Plaintiff 
and Appellant 
701 Continental Bank Building 
Salt Lake Ci•ty, Ut.ah 
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